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QUESTIONS PRESENTED 
 

I. Whether the Second Circuit Opinion conflicts with bedrock principles of labor 
law by approving an award where the arbitrator exceeded his authority 
under Article 46 of the Collective Bargaining Agreement. 

 
II. Whether the Second Circuit Opinion conflicts with decisions holding that 

vacatur is warranted where the arbitrator ignores critical provisions of the 
Collective Bargaining Agreement and where the award is based on the 
arbitrator’s own opinion and sense of fairness.  
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OPINIONS BELOW 

The opinions of the United States District Court for the Southern District of 

New York is located in the Partial Record at pages 1-40.  The United States Court of 

Appeals for the Second Circuit’s Opinion appears in the Record at pages 2-41.  

STATUTORY PROVISIONS 

This case involves the application of 9 U.S.C. § 10(a)(2)-(4). Section 10 

provides in pertinent part: 

In any of the following cases the United States court in 
and for the district wherein the award was made may 
make an order vacating the award upon the application of 
any party to the arbitration . . . (2) where there was 
evident partiality or corruption in the arbitrators, or 
either of them; (3) where the arbitrators were guilty of 
misconduct in refusing to postpone the hearing, upon 
sufficient cause shown, or in refusing to hear evidence 
pertinent and material to the controversy; or of any other 
misbehavior by which the rights of any party have been 
prejudiced; or (4) where the arbitrators exceeded their 
powers, or so imperfectly executed them that a mutual, 
final, and definite award upon the subject matter 
submitted was not made. 
 

9 U.S.C. § 10(a)(2)-(4) (2016).   

STATEMENT OF JURISDICTION 

 This case is on appeal from a judgment ordered by the United States Court of 

Appeals for the Second Circuit.  R. at 1.  The Supreme Court of the United States 

granted the petition for a writ of certiorari in the 2016 term of this Court.  R. at 1.  

This Court has jurisdiction pursuant to 28 U.S.C. § 1254(1) (2016). 
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STATEMENT OF THE CASE 

Statement of the Facts: 

On January 18, 2015, the New England Patriots (“Patriots”) faced the 

Indianapolis Colts (“Colts”) in the American Football Conference (“AFC”) 

Championship game.  R. at 4.  During the game, Tom Brady (“Mr. Brady”), the 

quarterback for the Patriots, threw a pass that was intercepted by a Colts player.  

R. at 5.  After the interception, the player then took the ball to the sideline for 

inspection to ensure that the ball met the appropriate pressure requirement.  R. at 

5.  The Patriots’ balls did not meet the requirements of the pressure test.  R. at 5.  

On January 23, 2015, the National Football League (“League”) announced 

that it retained independent counsel, Theodore V. Wells, Esq. (“Wells”), and the law 

firm of Paul, Weiss, Rifkind, Wharton & Garrison (“Paul, Weiss”), to investigate the 

equipment tampering as co-investigators along side Jeff Pash (“Pash”), the NFL 

Executive Vice President and General Counsel. R. at 5. Wells and his firm were 

retained to represent the National Football League Players Association 

(“Association”) and defend Commissioner Roger Goodell’s (“Commissioner”) position.  

Partial R. at 38. 

Approximately four months after the investigation was commenced, Paul, 

Weiss released the Investigative Report Concerning Footballs Used During the AFC 

Championship Game on January 18, 2015 (“Wells Report” or “Report”), which 

contained a culmination of the relevant findings of the investigative team.  R. at 5.  

The Wells Report concluded that it was “more probable than not” that Mr. Brady 
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had been “at least generally aware” of the alleged misconduct regarding footballs 

used during the AFC Championship Game.  R. at 6.  Further, the Report stated that 

it was “unlikely that an equipment assistant and a locker room attendant would 

deflate game balls without [Mr.] Brady’s ‘knowledge,’ ‘approval,’ ‘awareness,’ and 

‘consent.’” R. at 6. 

On May 11, 2015, Troy Vincent (“Vincent”), NFL Executive Vice President, 

sent Mr. Brady a disciplinary letter informing him that the Commissioner had 

authorized Vincent to inform Mr. Brady of his four-game suspension pursuant to 

Article 46 of the Collective Bargaining Agreement (“CBA”) and his NFL Player 

Contract between the League and the Association.  R. at 7.  The letter relied on the 

findings of the Wells Report as its basis for the disciplinary action.  R. at 7.  The 

letter additionally stated that Mr. Brady must send a timely notice to Vincent, if he 

wished to appeal the decision. Partial R. at 382-83. 

Mr. Brady filed a timely appeal to the suspension.  R. at 8.  At arbitration, 

“[t]he central issue . . . was whether [Mr.] Brady had engaged in conduct 

detrimental to the League.”  R. at 26.  The Association filed a motion to recuse the 

Commissioner.  R. at 8.  In addition, the Association filed a motion to compel Pash’s 

testimony regarding his involvement in the preparation of the Wells Report and a 

motion to compel the production of Paul, Weiss’ internal investigation notes.  R. at 

8.  Within the Player Policies under “Other Uniform/Equipment Violations,” the 

terms state that “League[s] discipline may also be imposed on players whose 
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equipment, uniform, or On Field violations are detected during postgame review of 

video . . . First offenses will result in fines.”  Partial R. at 16-17. 

On June 2, 2015 and June 22, 2015, the Commissioner rejected all three 

motions.  R. at 8.  The Commissioner denied Mr. Brady and his counsel access to 

review the investigative reports.  Partial R. at 38-39.  The Commissioner also 

rejected the motion to compel Pash’s testimony, arguing his testimony would be 

“cumulative”.  Partial R. at 32.  Before it was released to the public, Pash made 

written edits to the Wells Report.  Partial R. at 5, 35-36.  Wells testified that he did 

not have knowledge of what kind of comments or edits Pash made to the final 

report.  Partial R. at 35.  After arbitration, the Commissioner concluded that Mr. 

Brady “knew about, approved of, consented to, and provided inducements and 

rewards in support of a scheme by which, with Mr. Jastremski’s support, Mr. 

McNally tampered with the game balls.”  Partial R. at 18.  Additionally, the 

Commissioner found that Mr. Brady’s unwillingness to cooperate was an additional 

basis to impose the penalty.  Partial R. at 19.  In providing a basis for the discipline, 

the Commissioner analogized Mr. Brady’s alleged misconduct with the policies 

against steroid usage. Partial R. at 19.  

On July 28, 2015, the Commissioner published a twenty-page Final Decision 

affirming the four-game suspensions.  Partial R. at 16-17.  The Commissioner 

reasoned that he had the discretion to impose penalties for conduct detrimental to 

the game.  Partial R. at 115.  However, the CBA set forth specific violations and the 

corresponding discipline for those violations.  Partial R. at 9. 
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Procedural History: 

On July 28, 2015, the League filed a motion in the United States District 

Court for the Southern District of New York, seeking confirmation of the arbitration 

award.  R. at 9.  The Association filed a counter-claim to vacate the award.  R. at 9.  

In reversing the award, the district court found in favor of the League and granted 

the motion to vacate the award.  The court reasoned that Mr. Brady lacked notice of 

the imposed discipline.  The court additionally reasoned that the Commissioner 

deprived Mr. Brady of fundamental fairness by denying the Association’s motions to 

compel the production of Paul, Weiss’ internal notes and Pash’s testimony regarding 

the involvement with the Wells Report.  R. at 10. 

Subsequently, the League appealed the case to the United States Court of 

Appeals for the Second Circuit.  R. at 10.  On April 25, 2016, the Second Circuit 

reversed the district court’s holding.  R. at 10.  The court reasoned that the CBA 

gave the Commissioner broad discretion to award Mr. Brady with any schedule of 

fines and award set out in the CBA.  R. at 10.  The court also held that Mr. Brady 

was not deprived of fundamental fairness because the procedural rulings were set 

out in the CBA.  R. at 2-3. 

SUMMARY OF THE ARGUMENT 
 

Mr. Brady, an NFL player protected by the terms of the CBA, had the right to 

a fair arbitration hearing regarding the unprecedented four-game suspension 

imposed by the Commissioner.  The League’s failure to adhere to the fundamental 

underpinnings of labor law deprived Mr. Brady of a fair proceeding.  The 



	 6 

Commissioner departed from the clear terms of the agreement requiring an award 

congruent with the factual findings.  The onus was on the Commissioner, as 

arbitrator, to ensure that relevant documents were made available to both parties 

in the dispute and to take into consideration evidence which is relevant to the 

dispute.  In addition, the Commissioner was partial to the final decision at 

arbitration. Due to the plethora of missteps concerning the arbitration proceedings, 

vacatur is warranted. 

  The award contested at arbitration did not comport with the fundamental 

principle that an arbitrator is bound by the terms of an agreement.  The League 

deviated from core principles of contract interpretation because the award did not 

derive from the language of the CBA.  Mr. Brady had no way of predicting the 

award because the League imposed an unparalleled penalty.  He was penalized for 

infractions noticeably absent from the agreement and was expected to comply with 

the terms of a policy that was never provided to him. 

 The Commissioner ignored the basic tenant of adhering to the terms the 

parties originally agreed to in writing.  While the arbitration process gives the 

arbitrator some latitude in the proceedings, this authority is not unlimited.  This 

gross divergence from the collectively-bargained-for terms warrant the court to 

vacate the award. 

ARGUMENT 
 

In reviewing a district court's order confirming or vacating an arbitral award, 

the court's findings of fact that are not clearly erroneous are accepted, but questions 
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of law are decided de novo.  First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 

947–48 (1995); Titan Wheel Corp. of Iowa v. Local 2048, Intern. Ass'n of Machinists, 

253 F.3d 1118, 1119 (8th Cir. 2001).  The court is simply tasked with determining 

whether the arbitrator was “even arguably construing or applying the contract and 

acting within the scope of his authority.”  United Paperworkers Int'l Union v. Misco, 

Inc., 484 U.S. 29, 36 (1987).  In addition, the court will not intervene so long as the 

arbitrator did not “ignore the plain language of the contract.”  Id. at 38.  If the 

award draws its essence from the collective bargaining agreement” and is not his 

“own brand of industrial justice,” the court will defer to the arbitrator’s decision.  

United Steelworkers v. Enter. Wheel & Car Corp., 363 U.S. 593, 597 (1960). 

I. The Second Circuit Opinion conflicts with Stolt-Nielsen S.A. v. 
AnimalFeeds International Corp., 559 U.S. 662 (2010) and 
bedrock principles of labor law because the Commissioner 
exceeded his authority under the CBA and in Article 46 appeals. 
 
This Court should vacate the arbitration award because the Commissioner, 

serving as arbitrator, exceeded his authority in deciding the Article 46 disciplinary 

appeal.  This court in Stolt-Nielsen held that if an arbitrator “strays from 

interpretation and application of the agreement” and “effectively ‘dispense[s] his 

own brand of industrial justice,’” the final decision may be vacated.  Stolt-Nielsen 

S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010); Major League 

Baseball Players Assn. v. Garvey, 532 U. S. 504, 509 (2001) (quoting Steelworkers v. 

Enterprise Wheel & Car Corp., 363 U. S. 593, 597 (1960)).  Section 10 of the Federal 

Arbitration Act (“FAA”) states that courts may vacate an arbitration award if the 

arbitrator (1) denied hearing evidence which was critical to the issue before 
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arbitration, (2) abused his authority under the relevant agreement, or (3) was 

clearly bias towards one party to the proceeding.  9 U.S.C. § 10(a)(2)-(4) (2016).  The 

majority in the Second Circuit’s decision correctly points out that the circuit courts 

are split as to whether the FAA applies to arbitration. R. at 26. However, when the 

CBA has been violated, all circuits agree that the FAA is applicable. See Lippert 

Tile Co., Inc. v. Int’l Union of Bricklayers, 724 F.3d 939, 948 (7th Cir. 2013) (holding 

that the FAA does not apply “absent a showing that some provision of the CBA was 

violated.”)  Due to the fact that the Commissioner exceeded his authority, all 

circuits would agree that the FAA applies.  Because the Commissioner changed the 

basis for the discipline, denied critical discovery requests, and was partial to the 

final decision at arbitration, this Court should vacate the award. 

A. The Commissioner exceeded his authority under the CBA 
because he altered the factual findings in forming the basis 
for the discipline he imposed. 

 
The Commissioner exceeded his authority by changing the basis for the 

discipline imposed by the Wells Report, thereby exceeding his authority under the 

CBA.  A court may vacate an arbitration decision “where the arbitrator[] exceeded 

[his] powers, or so imperfectly executed them that a mutual, final, and definite 

award upon the subject matter submitted was not made.”  9 U.S.C. § 10(a)(4). 

In Northern States Power Company v. International Brotherhood of 

Electrical Workers, the Eighth Circuit held that an arbitrator lacked authority 

under the CBA when he required the company to reinstate a lineman after he was 

terminated for just cause.  N. States Power Co., Minn. v. Int'l Bhd. of Elec. Workers, 
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Local 160, 711 F.3d 900, 903 (8th Cir. 2013).  Following a routine background check, 

the company discovered that the lineman was convicted of three felony counts of 

possession of pornographic work involving a minor.  Id. at 901.  As part of his 

probation, the lineman was prohibited from making contact with a minor.  Id.  

Although the lineman would not normally be in contact with minors while 

performing his employment duties, the company could not guarantee that the 

lineman would not violate his terms of probation.  Id.  Consequently, the lineman 

was fired.  Id.  Upon being fired from the company, the Union, on behalf of the 

lineman, filed a formal grievance that was submitted to the arbitrator.  Id.  After 

the arbitrator found just cause for the lineman’s termination, the arbitrator ordered 

that the company reinstate the lineman and impose a penalty less stringent than 

dismissal.  Id.  Subsequently, the company filed an action to vacate the arbitrator’s 

award, arguing that the CBA only allowed an arbitrator to rule on an award if the 

penalty is not sustained or founded on just cause.  Id.  The Eighth Circuit held that 

once the arbitrator found just cause for the dismissal of the lineman, the arbitrator 

exceeded his authority when he altered the remedy provided in the CBA.  Id. at 903.  

Therefore, by modifying the award, the arbitrator violated the terms of the CBA and 

abused his authority.  Id. 

In contrast, in New York City Transit Authority v. Transport Workers Union 

of America, the court held that an arbitrator did not exceed his authority when he 

altered the award, as provided by the CBA.  N.Y. City Transit Auth. v. Transp. 

Workers Union of Am., Local 100, 924 N.E.2d 797, 801 (2010).  New York City 
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Transit Authority (“Transit Authority”) terminated the conductor after he assaulted 

a passanger. Id. at 798.  Following the decision, the Transit Authority filed an 

appeal requesting arbitration.  Id.  The CBA gave the arbitrator the discretion to 

determine whether the act constituted a felony or assault charge; if so, the 

arbitrator had the discretion to sustain or alter the award if it was “clearly 

excessive in light of the employee’s record and past precedent in similar cases” in 

order to prevent “clear injustice”.  Id.  The arbitrator found the conductor’s actions 

constituted an assault.  Id.  However, the arbitrator modified the award using past 

precedent cases while providing an explanation as to why the award should be 

altered.  Id.  The Transit Authority commenced an action seeking to vacate the 

modified award asserting that the arbitrator exceeded his authority outlined in the 

CBA.  Id. at 798-89.  The court, in upholding the award, reasoned that the 

arbitrator had the authority to look to past precedent to determine the award.  Id. 

at 789.  Therefore, because the provision allowed for the arbitrator to look outside 

the record, he did not exceed his scope of authority when he modified the 

conductor’s award.  Id. 

 Northeastern States Power Company and New York City Transit Authority 

stand for the proposition that the terms of the CBA must be followed.  Any finding 

implicating more or less would amount to an abuse of his authority.  In New York 

City Transit Authority, the arbitrator lessened the remedies from what the 

arbitrator was permissibly able to impose under the CBA.  Similarly, in the present 

case, in order to uphold the sanction, the Commissioner found Mr. Brady more 
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culpable than what was found in the Wells Report.  The Commissioner had no basis 

for his finding of culpability, as the investigation and evidence adduced thereof did 

not find that Mr. Brady participated in the deflation of the balls.  The Wells Report 

clearly found that it was probable that Mr. Brady was “at least generally aware” of 

the inappropriate activities of the individuals who deflated the balls.  The 

Commissioner’s finding changed the factual basis on which the award was granted 

from “generally aware” to “knew about, approved of, consented to, and provided 

inducements and rewards in support of . . . tamper[ing] with the game balls.”  The 

Commissioner conceded that the Wells Report was the basis for his decision at 

arbitration; yet he altered the findings in the Report.  This constitutes a clear 

deviation from his authority.  This deviation from the Wells Report was material 

because the culpability found determines the discipline imposed. 

 This case is factually distinguishable from New York City Transit Authority 

because there the arbitrator acted within the parameters of the CBA as it 

specifically allowed him to consider additional evidence.  If the Commissioner had 

worked within the parameters of the CBA and adhered to the factual findings of the 

Wells Report, then he would have acted within in his authority.  Because the 

Commissioner changed the factual basis under which the award was granted, 

vacatur is appropriate. 

B. The Commissioner was evidently partial at arbitration 
because he had an interest in the outcome of the dispute. 
 

The court should vacate the award on the grounds that the Commissioner 

was evidently partial.  A court may vacate an arbitration award if the arbitrator 
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was “evident[ly] partial[].” 9 U.S.C. §10(a)(2).  “Evident partiality” can be shown by 

establishing that a “reasonable person” would draw the conclusion that “an 

arbitrator was partial to one party to the arbitration.”  Scandinavian Reins. Co. v. 

Saint Paul Fire & Marine Ins. Co., 668 F.3d 60, 64 (2d Cir. 2012); Applied Indus. 

Materials Corp. v. Ovalar Makine Ticaret Ve Sanayi, A.S., 492 F.3d 132, 137 (2d 

Cir. 2007).  Moreover, “even an agreed-upon appointment of an arbitrator with 

known links to one side of the controversy” does not protect the decision-maker from 

judicial intervention.  Erving v. Va. Squires Basketball Club, 349 F.Supp. 716, 719 

(E.D.N.Y.), aff’d 468 F.2d 1064 (2d. Cir. 1972).  If an arbitrator engages in conduct 

that denies one side a fair hearing, or is too personally involved in the controversy, 

vacatur is warranted.  Totem Marine Tug & Barge, Inc. v. N. Am. Towing, Inc., 607 

F.2d 649, 653 (5th Cir. 1979); Konkar Marine Enters., S.A. v. Compagnie Belge 

D'Affretement, 668 F.Supp. 267, 271 (S.D.N.Y. 1987); Pitta v. Hotel Ass'n of N.Y.C., 

806 F.2d 419, 423–24 (2d Cir. 1986). 

 In Morris, the Supreme Court of New York found that the arbitrator, 

Commissioner Tagliabue (former Commissioner of the NFL), was evidently partial 

and could not serve as arbitrator.  Morris v. N.Y. Football Giants Inc., 575 N.Y.S. 2d 

1013, 1016 (Sup. Ct. 1991).  The court found partiality even though the express 

terms of the agreement provided that the Commissioner would serve as arbitrator.  

Id.  Specifically, the agreement provided that “the dispute will be submitted within 

a reasonable time to the League Commissioner for final and binding arbitration by 

him.”  Id. at 1015.  The plaintiff argued that the Commissioner should be removed 



	 13 

as arbitrator, albeit express terms of the agreement providing to the contrary, as he 

had “an interest in the outcome of the dispute” and the Commissioner had 

advocated for the League regarding an issue that was contrary to the plaintiff’s 

position.  Id. at 1016.  The court agreed and removed Commissioner Tagliabue as 

arbitrator, reasoning that his “position as Commissioner,” coupled with “his past 

advocacy of a position in opposition” to the plaintiff’s position, demonstrated a clear 

showing of partiality.  Id. at 1016-17. 

In Applied Industrial Materials Corp., the Second Circuit held that the 

arbitrator was partial to the final decision because he had knowledge of a potential 

conflict but failed to either investigate or disclose an intention not to investigate. 

492 F.3d at 139.  Three arbitrators were appointed to settle a dispute concerning a 

joint business venture.  Id. at 134.  Per the terms of the agreement, no arbitrator 

was permitted to accept an appointment or sit on a Panel where the arbitrator or 

the arbitrator’s current employer had a financial or personal interest in the result of 

the arbitration.  Id.  Each arbitrator tendered a disclosure statement stating that 

they had no personal or business relationship with any of the parties to the 

proceeding or their affiliates.  Id.  The arbitrators also reserved the right to provide 

additional information should future circumstances require disclosure.  Id.  One of 

the arbitrators, the CEO of a multi-billion dollar company, notified the parties that 

one of his offices was considering a business deal with the company central to the 

dispute.  Id. at 135.  Dismissing the operation as little more than a trivial 

transaction that would not call for his attention, the arbitrator amended the 
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disclosure and simply redirected the correspondence between his company and the 

company at issue.  Id.  The district court held that there was evident partiality 

because the arbitrator was under an ongoing obligation to disclose conflicts and 

previously pledged to comply with that obligation.  Id. at 136.  Once he learned that 

a subset of his company was contemplating business dealings with the company 

central to the dispute, the onus was on the arbitrator to investigate whether a 

potential conflict existed.  Id. at 139.  The arbitrator’s decision not to investigate or 

disclose the potential conflict of interest to the parties showed evident partiality. 

In Erving v. Virginia Squires Basketball Club, the Second Circuit found 

partiality where a basketball association officer named as the arbitrator was 

discovered to be a person listed as a member of the law firm representing the club.  

The Second Circuit held that the district court was correct in requesting an 

alternate who was neutral to make arbitration effective. 468 F.2d at 1069.  The 

concern was that the plaintiff’s agent in the contract negotiations “acted on behalf 

and in the interest of the defendant and the American Basketball Association…”  Id.  

Because a reasonable person, considering all of the circumstances, would have 

concluded that the arbitrator was partial to one side, arbitration was to proceed 

before a neutral arbitrator.  Id.  The Commissioner was ineligible to sit as arbitrator 

because there existed a relationship between his firm and the specific dispute.  Id. 

According to Article 46 of the CBA, the Commissioner has the sole authority 

to notify a player of his discipline.  The only position the Commissioner may 

delegate is the role of the arbitrator.  However, contrary to the terms, the 
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Commissioner delegated his exclusive authority to discipline the players to Vincent, 

the Vice President.  Then, the Commissioner secured his position as the arbitrator 

in the proceedings—proceedings tasked with determining whether his actions 

comported with the CBA.  The Commissioner denied Mr. Brady’s motion to recuse 

himself as arbitrator, putting himself in a position to render a decision concerning 

his conduct at arbitration.  It would be unreasonable to expect the Commissioner to 

find that his own conduct violated the terms of the CBA.  The Commissioner had an 

interest in the outcome, as he publically applauded the work of the investigation 

team and their resulting report.  Like the court emphasized in Morris, even when 

the CBA provides for a specific arbitrator, the terms of the agreement is no defense 

to being partial.  This personal interest in the proceedings prevented the 

Commissioner from rendering an impartial result. 

C. The proceedings were fundamentally unfair because the 
Commissioner denied Mr. Brady’s requests to obtain critical 
testimony and files. 
 

The Commissioner exceeded his authority under the CBA by denying the 

motion to compel the testimony of Pash and by denying Mr. Brady access to 

pertinent and material files relevant to the issue at arbitration. A court may vacate 

an award “where the arbitrator[] [was] guilty of misconduct . . . in refusing to hear 

evidence pertinent and material to the controversy.”  9 U.S.C. § 10(a)(3).  Even 

though an arbitrator is “not required to hear all the evidence proffered by a party, 

an arbitrator ‘must give each of the parties to the dispute an adequate opportunity 

to present its evidence and argument.’”  Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 
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16, 20 (2d Cir. 1997) (quoting Hoteles Condado Beach v. Union De Tronquistas 

Local 901, 763 F.2d 34, 39 (1st Cir. 1985)).  Because the Commissioner refused to 

hear and weigh evidence that was material to the issue at arbitration, vacatur is 

warranted. 

1. Pash’s testimony 

The arbitration proceedings were fundamentally unfair because Pash’s 

testimony was pertinent to the issue before the Commissioner. When an arbitrator 

excludes testimony that is relevant to the issue before arbitration, and has “no 

reasonable basis” for determining that the testimony “would be cumulative[,]” the 

award requires vacatur.  Tempo Shain Corp., 120 F.3d at 20-21.  Courts may vacate 

an arbitration award “when the exclusion of relevant evidence ‘so affects the rights 

of a party that it may be said that he was deprived of a fair hearing.’”  Hoteles 

Condado Beach, 763 F.2d at 40.  Additionally, it is “law of the shop” in Article 46 

proceedings to compel NFL investigators to testify. Bounty Pre-Hr’g Order No. 4; 

Rice Discovery & Witnesses Order at 2.  Moreover, Rice and Bounty have 

established that an NFL player’s rights in an Article 46 proceeding entitles him to 

cross-examine persons who were tasked with investigating the validity of the 

discipline imposed.  Id. 

In Hoteles, the First Circuit held that the arbitrator’s “refusal to ascribe any 

weight to the testimony given at the criminal proceedings effectively denied the 

[employer] an opportunity to present [] evidence in the arbitration proceeding.”  

Hoteles Condado Beach, 763 F.2d at 40 (emphasis omitted).  An employee was fired 
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for alleged misconduct when he “indecently expos[ed] himself” before Mrs. Flores, 

who was a guest of the employer’s hotel.  Id. at 36.  Mrs. Flores, being the only 

witness, refused to testify after the arbitrator forced her husband to leave the room 

during her testimony.  Id. at 37.  The employer then sought to introduce the 

transcript of the employee’s criminal trial, due to the fact that Mrs. Flores refused 

to testify.  Id.  The arbitrator, recognizing that the testimony was relevant and 

material to the proceeding, “admitted the transcript into evidence” but refused to 

give the evidence any weight.  Id. at 39.  The First Circuit vacated the award, 

reasoning that “[t]he testimony was unquestionably relevant” in determining 

whether the alleged misconduct had actually occurred.  Id. at 40.  The arbitrator’s 

rejection in weighing the transcript warranted vacating the award as the employer 

was denied the opportunity to adequately present its case.  Id. 

In Tempo Shain, the Second Circuit held that the arbitrators’ failure to allow 

the company officials’ testimony constituted “fundamental unfairness and 

misconduct sufficient to vacate the award pursuant to section 10(a)(3) of the FAA.”  

Tempo Shain Corp., 120 F.3d at 21.  Neptune entered into a contract with Bertek 

“to purchase a license agreement” from a third party.  Id. at 18.  After 

disagreements arose, Neptune brought claims against Bertek “for fraudulent 

inducement to contract and breach of contract.”  Id. at 19.  Bertek counterclaimed 

alleging the same (breach of contract and fraudulent inducement to contract).  Id.   

Bertek sought testimony from Wayne Pollock, the former President of Bertek’s 

Laminated Products Division, “to provide what Bertek considered to be crucial 
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testimony concerning the negotiations and dealings between the parties about 

which it claim[ed] only Pollock could testify.”  Id.  However, after his wife had been 

diagnosed with cancer, Pollock became temporarily unavailable to testify, and the 

arbitrators were informed of this delay.  Id. at 17-18.  Bertek urged, without 

success, the arbitration panel to “keep the record open until Pollock” became 

available to testify (in person or by deposition).  Id. at 18.  The Second Circuit 

reasoned that “there was no reasonable basis for the arbitration panel to determine 

that Pollock's omitted testimony would be cumulative with regard to the fraudulent 

inducement claims.”  Id. at 20. 

In Kaplan, the court vacated an arbitration award because the arbitrator 

“refus[ed] to hear evidence pertinent and material to the controversy.”  Kaplan v. 

Alfred Dunhill of London, Inc., No. 96 CIV. 0258, 1996 WL 640901 at *7 (S.D.N.Y. 

1996).  The employer sought to reopen the hearing after negligently misplacing the 

notice of hearing.  Id. at 3.  One day after the hearing, the employer contacted the 

arbitrator arguing “that it had pertinent evidence bearing on [the employee’s] 

claims.”  Id.  The court found this evidence was directly related to the issue “of 

whether [the employer] had just cause” to fire the employee.  Id.  While recognizing 

that courts should defer to an arbitrator’s decision, and additionally recognizing 

that reopening a hearing is within the arbitrator’s discretion, the court nonetheless 

vacated the award.  Id. at 6.  The court reasoned that “principles of fundamental 

fairness required that [the employer] be given a full opportunity to present its case” 

at the arbitration proceeding.  Id. at 7.  
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Pash was co-lead investigator alongside Wells and was tasked with 

determining whether the game balls were in violation of NFL requirements and if 

so, whether this was the result of any intentional act.  It is undisputed that Pash 

made written edits to the final report before it was released to the public.  Wells 

even conceded that he did not know what kind of comments or edits Pash made to 

the final report.  Pash’s testimony was necessary because the award was founded 

solely upon the Wells Report.  Analogous to Kaplan, the Association was denied the 

full opportunity to present its case.  Pash’s testimony was pertinent and material 

evidence because he is the only one who would be able to testify regarding the edits 

made to the final report.  Consequently, the testimony could not be “cumulative” 

because Pash had knowledge of the additional comments in the Report of which 

Wells was not aware.  In addition, the law of the shop demands an opportunity to 

cross-examine adverse witness who investigate the issues before arbitration, 

pursuant to Rice and Bounty.  Holding the position of Executive Vice President and 

General Counsel of the NFL, coupled with being the investigator of the issue before 

arbitration, it is unreasonable to conclude that his testimony would be redundant.  

Analogous to Tempo Shain, the Commissioner asserted that the testimony would be 

cumulative, yet provides no basis for determining such. 

Due to the fact that (1) the Commissioner did not provide a “reasonable” basis 

for determining Pash’s testimony would be cumulative and (2) the denial of Pash’s 

testimony prevented Mr. Brady from having the full opportunity to present his case, 

vacatur is appropriate.  
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2. Investigative files 

The award should be vacated because the Commissioner denied Mr. Brady 

access to pertinent files which were the foundation of the discipline imposed.  This 

omission resulted in a fundamentally unfair arbitral proceeding.  An arbitrator has 

an “affirmative duty . . . to insure that relevant documentary evidence in the hands 

of one party is fully and timely made available to the other party.”  Chevron 

Transport Corp. v. Astro Vencedor Compania Naviera, S.A., 300 F.Supp. 179, 181 

(S.D.N.Y.1969).  The law of the shop has come to apply where, if an arbitrator fails 

to fulfill this “simple duty,” and it results in prejudice to a party, § 10 of the FAA 

would be violated.  Id.  Bounty and Rice provide that the arbitrators in an Article 46 

proceeding must make available the investigative documents which form its 

findings in order to give the players a fair hearing. Bounty Pre-Hr’g Conference Tr. 

220:14-221:3; Bounty Pre-Hr’g Order No. 1. 

In Postlewaite v. McGraw-Hill, Inc., the court did not vacate the award 

because Postlewaite failed to show some resulting prejudice.  Postlewaite v. 

McGraw-Hill, Inc., No. 98 CIV. 0611, 1998 WL 751687 at *4 (S.D.N.Y. 1998).  At the 

preliminary hearing, Postlewaite’s request for the discovery of sixteen documents 

and was granted five of the requests.  Id. at 1.  The material information needed to 

demonstrate that McGraw-Hill had entered contracts that contained exclusionary 

clauses and that the presence of such triggered the royalties provision in the event 

of a sale.  Id.  At the hearing, two witnesses testified. Id. One witness validated 

Postlewaite’s claim that there was an exclusionary clause in the contract.  Id.  For 
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this reason, the absence of the other eleven discovery requests did not cause 

Postlewaite to suffer a resulting prejudice required to vacate the award because the 

additional requests were irrelevant given the testimony provided.  Id. at 4. 

In Home Indemnity Company v. Affiliated Food Distributions, Inc., the 

award was vacated because the discovery was linked to one party’s posting of 

security. No. 96 Civ. 9707, 1997 WL 773712 at *4 (S.D.N.Y. 1997).  Affiliated sought 

access to the claims files pertinent to a billings dispute. Id. at 1. Home, the other 

party to the conflict, responded that it would be a “time-wasting charade” without 

providing reassurance from Affiliated that Home would eventually receive the 

monies it claimed to be due.  Id.  The arbitration panel specifically conditioned 

Affiliated’s discovery on its posting of security.  Id. at 2.  The panel explicitly 

predicated its preclusion of the discovery on the fact that Affiliated could not secure 

a guarantor.  Id.  Moreover, the Panel refused even a threshold review of the 

underlying dispute or its merits in relation to either party’s case.  Id.  The court, in 

upholding the award, reasoned that Affiliated was prevented from both defending 

itself against Home’s allegations as well as asserting its counter-allegations in 

arbitration.  Id. at 4.  The failure to provide review of the necessary files resulted in 

fundamental unfairness.  Id. 

In Chevron Transport Corporation, vacatur was not warranted because the 

petitioning party failed to show prejudice.  300 F.Supp. at 182.  Chevron alleged 

that its attorneys were denied access to the vessel’s port logs during the arbitration 

proceeding and that the logs only became available after the hearings were 
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terminated.  Id. at 180.  Although the reviewing court found that the crux of any 

maritime dispute revolves around the ship’s logs and that it is of utmost importance 

that all parties have access to any logs from the beginning of the arbitration 

proceedings, there was no precise statement of what excerpts of the port logs were 

made available at the hearing by respondent’s representatives.  Id.  This meant it 

could not be determined if the relevant sections of the logs were not produced.  Id. at 

181.  Accordingly, the motion to vacate the award was denied because the petitioner 

did not show prejudice.  Id. 

Mr. Brady was prejudiced by the denial of access to the Paul, Weiss 

investigative notes.  The Association relied on these files as the basis for the Wells 

Report, and the Wells Report was then used as grounds for imposing the 

suspension.  Article 46 expressly provides that any evidence upon which a party will 

rely is to be promulgated to the other party no less than three days prior to the 

proceeding.  Unlike Postlewaite, Mr. Brady could have obtained valuable and 

relevant information if the files were released because he would have then been 

afforded an opportunity to scrutinize and contest the files that led to his suspension.  

Wells even conceded that his firm was retained to represent the Association and 

defend the Commissioner’s position.  Because it is undisputed that his firm had 

access to the investigative files, Article 46 and logic would demand that Mr. Brady 

also have access to the files. 

Initially, the firm was retained as an independent, objective party to the 

dispute and to merely investigate into whether the alleged misconduct actually 
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occurred.  However, the firm changed positions and became significantly more 

involved.  Specifically, they defended the League’s position in imposing discipline 

and were active during most of the arbitration proceedings.  The firm even 

conducted direct and cross-examination using the investigative files.  Because the 

basis for the decision was the Wells Report, and because the investigative files were 

the foundation of that Report, it was critical for both parties to have access.  This is 

completely distinguishable from Chevron Transport Corporation where it was 

unclear which evidence formed the basis for the testimony. Here, there is no dispute 

that the files were material because there was nothing else to form the basis of the 

Wells Report, a fact even admitted by the League.  The Commissioner, in denying 

Mr. Brady’s request, violated his duty to provide both sides to the dispute with all 

relevant evidence and this resulted in prejudice to Mr. Brady.  As such, vacating the 

award would be appropriate. 

II. The Second Circuit Opinion conflicts with Boise Cascade Corp. v. 
Paper Allied- Industrial, Chemical & Energy Workers (PACE), 
309 F.3d 1075 (8th Cir. 2002) and other decisions because the 
Commissioner ignored critical provisions of the CBA and the 
award was based on his own opinion and sense of fairness. 

 
Vacatur is warranted when an arbitrator merely references contract 

interpretation but fails to explain even a “barely colorable justification for the 

outcome and ultimately exact[s] his own brand of industrial justice.”  In re Marine 

Pollution Serv., Inc., 857 F.2d 91, 94 (2d Cir. 1988).  This includes instances when 

an arbitrator adopts his own hyper-technical meanings for provisions as opposed to 

looking at the ordinary meaning and common practical use of the words.  Alvey, Inc. 
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v. Teamsters Local Union No. 688, 132 F.3d 1209, 1212–13 (8th Cir. 1997).  The 

Commissioner’s award was a product of his own opinions of justice as opposed to the 

reasonable interpretation of the bargained-for terms found within the CBA.  

Because Mr. Brady had no notice of the imposed penalties or the alleged violations, 

and because the award showed a manifest disregard for the law, vacatur is 

appropriate. 

A. The award was not drawn from the essence of the agreement 
because the Commissioner deliberately deviated from core 
principles of contract construction and failed to provide 
adequate notice. 

 
Fundamental labor law principles provide that employees must receive clear 

notice of employment expectations, as well as the range of penalties that may be 

imposed if those expectations are not met.  Elkouri & Elkouri, How Arbitration 

Works 15-71 (7th ed. 2012).  Awards must be drawn from the essence of the contract 

as evidenced by the critical contract terms or the law of the shop.  Clinchfield Coal 

Co. v. Dist. 28, United Mine Workers, 720 F.2d 1365, 1369 (4th Cir. 1983); United 

Steelworkers v. Warrior & Gulf Nav. Co., 363 U.S. 574, 581–82 (1960).  Awards do 

not conform to the critical contract terms if they are in conflict with the clear 

language of the CBA (Coca-Cola Bottling Co. v. Teamsters Local Union No. 688, 959 

F.2d 1438, 1442 (8th Cir. 1992)); undermine a relevant term or prevision of the 

agreement (Int'l Paper Co. v. United Paperworkers Int'l Union, 215 F.3d 815, 817 

(8th Cir. 2000)); or are based on a thought, feeling, policy, or law not found within 

the agreement.  Marine Pollution, 857 F.2d at 94.  Because Mr. Brady had no 

knowledge that a four-game suspension could be imposed for his alleged actions or 
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that his actions, as found by the Wells Report, were subject to any sanctions, the 

Commissioner’s award should be vacated. 

1. The Commissioner failed to discuss indispensable contract 
terminology. 
 

The award should be vacated because the Commissioner erred in failing to 

examine critical provisions of the CBA.  An award is not drawn from the essence of 

the agreement when the arbitrator fails to discuss critical contract terms that could 

reasonably require an alternative result.  Clinchfield Coal Co., 720 F.2d at 1369.  

Moreover, an award is not derived from the essence of the agreement when the 

arbitrator’s award is based on “some body of thought, or feeling, or policy, or law 

that is outside the contract.”  Marine Pollution, 857 F.2d at 94 (quoting Ethyl Corp. 

v. United Steelworkers, 768 F.2d 180, 184-85 (7th Cir. 1985)).  A stark change in the 

nature of sanctions imposed can be viewed as arbitrary.  Leed Architectural Prod., 

Inc. v. United Steelworkers of Am., Local 6674, 916 F.2d 63, 65 (2d Cir. 1990).  An 

arbitrator does not have the authority to go outside the CBA to impose his own 

brand of justice in regards to either substantive findings or his choice of remedies.  

Id.  “[W]here an arbitrator fails to discuss a probative contract term and at the 

same time offers no clear basis for how he construed the contract to reach his 

decision without such consideration, there arises a strong possibility that the award 

was not based on the contract.”  See George A. Hormel & Co. v. United Food & 

Commercial Workers, Local 9, AFL-CIO, 879 F.2d 347, 351 (8th Cir. 1989) (vacating 

award when the arbitrator’s analysis referenced no consideration to the terms of the 

lease). 
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In Clinchfield Coal Co., the Fourth Circuit held that an award that was 

reached without discussing critical language in the agreement which could have 

reasonably produced a contrary result was not drawn from the essence of the 

contract.  720 F.2d at 1369.  In that case, union members were laid off as a result of 

the closure of coal lands.  Id. at 1367.  The owner/lessee of the land was bound by 

the provisions of the National Bituminous Coal Wage Agreement of 1981 

(“Agreement”).  Id.  A grievance was filed alleging that the owner/lessee violated the 

Agreement by licensing out coal mining operations on coal lands that resulted in 

layoffs.  Id.  However, the owner/lessee argued that he was merely leasing the land, 

and not any operations.  Id.  Without discussing the distinction between land and 

operations, the arbitrator rendered a decision sustaining the grievance.  Id.  The 

Fourth Circuit agreed with the lower court and found that the arbitrator neither 

discussed nor decided the pivotal issue of whether “coal mining operations” or “coal 

lands” were licensed.  Id.  Furthermore, the terms were deemed to have unique 

meanings of which the contracting parties were aware.  Id. at 1369.  Additionally, 

the Fourth Circuit agreed with the lower courts reasoning that because the land, 

and not the operation, was leased, the award was not drawn its essence from the 

Agreement.  Id. 

In Marine Pollution, the Second Circuit held that vacatur was warranted 

when the arbitrator “exacted his own brand of industrial justice” by imposing an 

award that required shared employment for union members.  857 F.2d at 91.  Two 

commonly owned companies were members of a single union, and the employees 
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from both companies were subject to the same CBA.  Id. at 92.  The contracts 

provided that “[w]hen the Company is a ‘buyout’ the men go to the bottom of the 

list. In a ‘merger,’ the men are to be slotted.”  Id.  The conflict arose when one 

company suspended its operations and laid-off its employees.  Id.  The other 

company filed for bankruptcy but maintained operations.  Id. The company that 

remained in operation used the laid off employees to fill vacancies on a daily basis.  

Id. at 93.  The employees that were laid off complained to the union that they 

should be slotted under the merger provision and a grievance was subsequently 

filed.  Id.  At arbitration, the arbitrator acknowledged that neither a merger nor a 

buyout had occurred, but found that seniority was a prominent value; therefore, the 

employees from both companies should share the opportunities.  Id.  The court 

found that the arbitrator breached his responsibility by basing his award on his 

concern for the displaced employees as opposed to the contract itself.  Id. 

The Commissioner failed to make findings as to the applicability or 

interpretation of the Player Policies and the remedy for equipment violations.  The 

Commissioner claimed that deflating the game balls is analogous to a player’s use of 

steroids, but failed to address the equipment violation provision.  It would be 

unreasonable to conclude that Mr. Brady had any notice that the steroid 

comparison was a valid comparison, as the steroid provision was wholly unique and 

could not reasonably be transferred to other offenses. 

A more reasonable comparison would have been the “Other Uniform and 

Equipment Violation” policy addressing players whose “equipment, uniform, or On 
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Field violations are detected” before, during, or after the game.  This provision 

provides in bold and italics typeface that “[f]irst offenses will result in fines.”  

This is stated twice in the provision and three additional times in the Game-Day 

Violation provision which is referenced to the equipment provision.  This language 

could reasonably require a contrary award result. 

Inclusion of a catchall provision in the CBA does not afford the Commissioner 

unlimited authority to impose any penalty for conduct detrimental to the game.  It 

specifically does not include indefinite suspension.  This position is undermined by 

the fact that the CBA did actually set forth specific categories of violations and the 

chastisement for those violations.  In this case, the violation was an equipment 

violation and the players clearly had notice in the CBA that a first-time violation of 

this policy would result in a fine.  For this reason, it is reversible error that the 

arbitrator failed to even discuss this provision and the action evidences that the 

award was drawn from the Commissioner’s own brand of justice as opposed to the 

bargained-for terms of the CBA. 

The crystal clear, unambiguous language of the relevant provisions state that 

a player should anticipate a fine for a first-time offense of game-related misconduct 

and equipment violations.  The conspicuous terms are itemized under the 

“Discipline for Game-Related Misconduct” and “equipment violations” provisions of 

the Player’s Policy.  The specific language leaves little mystery concerning what the 

player can expect because the policy catalogues the infractions, as well as the 

corresponding fine amounts.  The Commissioner’s task was simple in comparison to 
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the arbitrator in Boise Cascade, who, due to ambiguous terms of the agreement, 

was required to examine past practice of the parties to glean intent.  Here, the 

Commissioner need only look to the terms of the listed misconduct to determine 

what award is appropriate.  The Commissioner, in one fell swoop, disregarded the 

language, context, and intent of the parties by failing to adhere to the “Fines 

Schedule” or at a minimum make mention of it.  The Commissioner imposed an 

unprecedented four-game suspension for a first-time offense.  Like the arbitrator in 

Boise Cascade, the Commissioner failed to discuss the relevant provision of the 

agreement.  Had he done so, the terms of the agreement would have been given full 

effect and the Commissioner would have been well within his discretion as 

arbitrator.  The Commissioner dismissed the collectively bargained for terms and 

dispensed an unparalleled penalty.  Because he failed to address the critical 

provisions of the contract, his award was not drawn from the essence of the 

Agreement and should be vacated. 

2. The players did not have notice of discernible infractions. 
 

The CBA does not provide any penalty for players who do not cooperate with 

an investigation or destroy their own personal property.  Additionally, the CBA does 

not provide any penalty for players who are merely aware of the violations of 

another individual.  If Mr. Brady had been found guilty of deflating the balls, his 

maximum penalty would have been a fine; but because the Wells Report found only 

that he was “generally aware” of another’s wrongdoing, he committed no violation of 

the CBA. 
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The law of the shop refers to common law principles of the industry and can 

be the sole basis to vacate an arbitration award.  United Steelworkers, 363 U.S. at 

581–82; Trailways Lines, Inc. v. Trailways, Inc. Joint Council, 807 F.2d 1416, 1423 

(8th Cir. 1986).  These principles are “equally a part of the collective bargaining 

agreement although not expressed in it.”  United Steelworkers, 363 U.S. at 581–82.  

The essence of the CBA is derived from both its express provisions, as well as the 

industrial common law.  Bureau of Engraving, Inc. v. Graphic Commc'ns Int'l 

Union, 164 F.3d 427, 429 (8th Cir. 1999).  However, the presence of inconsistent 

results is not dispositive of the analysis; arbitration awards will be upheld if the 

award was drawn from the essence of the agreement.  See SBC Advanced Sols., Inc. 

v. Commc'ns Workers of Am., Dist. 6, 794 F.3d 1020, 1030 (8th Cir. 2015) 

(upholding an award that was contrary to a precedent award when both were drawn 

from the essence of the agreement). 

In Trailways Lines, Inc. v. Trailways, Inc. Joint Council, the Eighth Circuit 

held that the failure to consider the law of the shop could be the sole basis to vacate 

an arbitration award.  807 F.2d at 1423.  In that case, a bus company created a rule 

that applied to its unionized members prohibiting them from having beards.  Id. at 

1417.  Evidence was presented that employees had historically been able to have 

beards prior to the creation of this rule.  Id. at 1418.  The labor agreement at play in 

this case did have a provision that spoke to the standard of appearance for 

employees.  Id.  However, the agreement also had a provision that addressed 

managements prerogatives with respect to company rules and a separate provision 
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“which provided that the Company ‘shall’ continue to enjoy all ‘past practices.’”  Id.  

The arbitrator merely glossed over these provisions in the introduction, but failed to 

address how they played out in the analysis.  Id. at 1419.  Because this critical 

provision of past practice or “law of the shop” was not addressed, the court affirmed 

the reversal of the arbitrators award reasoning that absent this discussion, the 

award was not drawn from the essence of the agreement.  Id. at 1420. 

 Actions that are detrimental to the sport are covered under Article 46.  The 

NFL Player Contract provides various examples of behaviors that all parties would 

agree meet that description, and then is followed with a general catchall clause, 

“any other form of conduct reasonably judged by the . . . Commissioner to be 

detrimental”.  The Latin cannon of construction ejusdem generis requires that when 

a specific list is followed by general catchall phrase, the general words should be 

construed to mean only the same kind of things as the specific words.  Gooch v. 

United States, 297 U.S. 124, 128 (1936).  Article 46 provides that throwing games, 

betting on games, associating with gamblers, and using-and-providing performance 

enhancing drugs fall within the category of actions that are detrimental to the 

sport.  To accurately interpret the subsequent catchall phrase, only activities that 

are like the preceding activities would be included in the analysis.  The destruction 

of a personal cellphone is not similar to the actions that were listed and therefore 

would not apply.  If the Commissioner was able to extend Article 46 jurisdiction to 

any matter that he deemed to be detrimental to the game, his power would be 
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omnipotent in that he could vest jurisdiction in himself over activities that would 

otherwise land in front of a neutral arbitrator. 

Even if this Court finds that Mr. Brady did have notice that a four-game 

suspension was a possible ramification for deflating the game balls, the Wells 

Report only concluded that “it is more probable than not that Mr. Brady was at 

least generally aware of the inappropriate activities of McNally and Jastremski 

involving the release of air from Patriots game balls.”  There are no provisions in 

the CBA that either provide a penalty schedule for the failure to cooperate with an 

investigation or more specifically, for the action of destroying a personal 

communication device.  Nor are there any written prohibitions to being aware of the 

wrongdoing of others.  Mr. Brady had no constructive notice of any rule he would be 

violating by destructing his own cellphone.  Even Wells stated:  “I want to be clear—

I did not tell Mr. Brady at any time that he would be subject to punishment for not 

giving—not turning over the documents.  I did not say anything like that.”  Looking 

past actual knowledge to the law of the shop, there has been no evidence presented 

by the League, nor has Petitioner been able to locate any past instance where a 

player has been sanctioned for a similar act of destructing a personal 

communication device or failing to cooperate with an investigation. 

Likewise, Mr. Brady had no actual knowledge that having a general 

awareness of others’ actions was a violation of any CBA rules.  When looking at the 

law of the shop to determine what activities the League could sanction the players 

for partaking, awareness of others’ wrongdoing has never been enforced as an 
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activity that would result in discipline.  More specifically, the Commissioner 

analogized the deflating of the balls to the use of steroids, but the CBA does not 

provide for the punishment of any player who is generally aware of another player’s 

use of steroids, nor is there is any record of any player who has ever been 

sanctioned for such awareness.  Absent notice that Mr. Brady was subject to 

sanctions for disposing of his cellphone or mere awareness of the actions of other 

individuals, sanctions for such activities are wholly improper.  There was no actual 

or constructive knowledge imposed on Mr. Brady for either of these actions and 

therefore the award was improper and should be vacated. 

3. The policy violations were not codified in the CBA and 
therefore are inapplicable because Mr. Brady had no notice of 
the NFL’s Game and Field Equipment or the Competitive 
Integrity Policy and neither policy would be an applicable 
basis for punishment. 

 
Alternatively, the Commissioner could not look to the NFL’s Game and Field 

Equipment or the Competitive Integrity Policy to garner offenses under which Mr. 

Brady could be sanctioned because the plain language of the policy precludes 

sanctions for awareness and the players were not given notice of the policy.  Awards 

that are based on a thought, feeling, policy, or law not found within the agreement 

are necessarily outside the essence of the agreement. Marine Pollution, 857 F.2d at 

94.  “[T]he Commissioner has acknowledged that he did not have the power to 

retroactively apply the New Policy:  The policy change was forward looking because 

the League is required to provide proper notice.”  Adrian Peterson, No. Civ. 14- 

4990, 2015 WL 795253, at *5 (D. Minn. Feb. 26, 2015).  The NFL’s Game and Field 
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Equipment Policy provides that “[i]f any individual alters the footballs, or if a non-

approved ball is used in the game, the person responsible and, if appropriate, the 

head coach or other club personnel will be subject to discipline, including, but not 

limited to, a fine of $25,000.”  The NFL’s Competitive Integrity Policy provides that 

[a]ctual or suspected violations will be thoroughly and 
promptly investigated. Any club identifying a violation is 
required promptly to report the violation, and give its full 
support and cooperation in any investigation. Failure to 
cooperate in an investigation shall be considered conduct 
detrimental to the [NFL] and will subject the offending 
club and responsible individual(s) to appropriate 
discipline. 

 
Nat'l Football League Mgmt. Council v. Nat'l Football League Players Ass'n, 125 F. 

Supp. 3d 449, 453 (S.D.N.Y. 2015), rev'd, 820 F.3d 527 (2d Cir. 2016) (citing 

Competitive Integrity Policy at A2-A3). 

The NFL’s Game and Field Equipment Policy specifically addresses 

alteration of footballs and who may be punished for violations of the policy.  The 

policy provides that the individual responsible as well as the head coach or other 

club personnel could be sanctioned.  However, this policy was only amalgamated 

into the NFL’s Policy Manual for Member Clubs-Game Operations and was 

distributed only to the club executives and senior staff.  Significantly, this policy 

was not provided to the players or otherwise incorporated into the player’s policy or 

CBA; therefore, the players were not put on notice of the policy.  Alternatively, even 

if Mr. Brady had knowledge of the policy, he was not subject to discipline under this 

provision because, based on the findings of the Wells Report, he was not an actor 

who could affirmatively be sanctioned.  The Report did not find that Mr. Brady was 
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responsible for the deflation, and the policy did not provide for sanctions for 

individuals who were merely aware of the violations of others. 

Likewise, the players were not given notice of the new Competitive Integrity 

Policy.  The new policy was distributed to chief executives, Club Presidents, general 

managers, and head coaches.  The policy mandates the club to cooperate with 

investigations regarding suspected policy violation.  This provision was not included 

in the CBA or the player’s policy and its contents were not otherwise imputed on the 

players.  Although it is stated multiple times in the record that Mr. Brady was 

being sanctioned pursuant to Article 46 and not the Competitive Integrity Policy, 

the Pash/Wells investigation was conducted pursuant to this Policy and the letter 

imposing the sanction recognized it was based on its integrity.  It does not stand to 

reason that a sanction that was wholly derived from the results of an investigation 

that was initiated pursuant to a policy can be partitioned out from the said policy.  

The Commissioner acknowledges that the award cannot be based on the 

Competitive Integrity Policy; however that was the policy that spearheaded the 

investigation.  Because neither the Game and Field Equipment Policy nor the 

Player integrity policy can be the basis for imposing the four-game suspension, the 

award should be vacated.  

B. The award shows a manifest disregard for the CBA and 
other NFL policies because the contract language is 
unambiguous and the Commissioner ignored the Players’ 
Policies. 

 
 The Commissioner showed a manifest disregard for the CBA when he looked 

to the steroid comparison to impose a four-game suspension on Mr. Brady.  A 
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manifest disregard of the terms of the agreement is analogous to a manifest 

disregard of the law.  Yusuf Ahmed Alghanim & Sons v. Toys “R” Us, Inc., 126 F.3d 

15, 25 (2d Cir. 1997).  Dispensing an award that does not derive from the 

unambiguous plain language of the agreement is indicative of a manifest disregard 

for the law.  Boise Cascade Corp. v. Paper Allied- Indust., Chemical & Energy 

Workers (PACE), 309 F.3d 1075, 1077 (8th Cir. 2002).  Manifest disregard of the 

law is not present if there is simply an error or misunderstanding of the law.  

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 808 F.2d 930, 933 (2d Cir. 

1986).  In finding manifest disregard, a court must consider (1) whether the law was 

clear, (2) whether the arbitrator’s application of the law was in error, and (3) 

whether the resultant outcome was erroneous. Duferco Int'l Steel Trading v. T. 

Klaveness Shipping A/S, 333 F.3d 383, 390 (2d Cir. 2003).  A court will confirm an 

award where a “justifiable ground for the decision can be inferred from the facts of 

the case.”  Id.  Finally, the court must find that the arbitrators were aware of the 

law's existence and applicability to the case at hand.  Sotheby's Int'l Rlty., Inc. v. 

Relocation Grp., LLC, 588 F. App'x 64, 65 (2d Cir. 2015). 

In Boise Cascade Corp., the Eighth Circuit held that the award rendered a 

manifest disregard for the law, and thus failed to draw its essence from the parties’ 

agreement because the plain language of the Last Chance Agreement (“LCA”) did 

not support the arbitrator’s decision and the arbitrator failed to discuss the 

operative terms of the LCA.  309 F.3d at 1077.  There, the employer frequently 

addressed the tardiness of an employee.  Id.  The employee routinely failed to report 
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to work and would often call in requesting days off and vacation leave after her shift 

had already started.  Id.  These actions were a violation of the company’s unwritten 

rule requiring employees to notify the company of absences at least two hours prior 

to the start of a shift.  Id. at 1078.  After repeat infractions, the employee was 

placed on a LCA which prohibited the violation of any published rules and set forth 

that the “violation of any mill rules and/or failure to comply with the Terms and 

Conditions of the letter could result in immediate termination.”  Id.  When the 

employee failed to arrive for work yet again, this time due to alcohol abuse, 

management terminated her employment.  Id. at 1078-79.  Without discussing the 

actual language of the LCA, the arbitrator construed it to prohibit violations only of 

written rules, and consequently determined that the violation of the company’s 

unwritten attendance rules did not constitute a violation of the LCA.  Id. at 1078.  

However, the arbitrator did not discuss the language concerning the “any mill rules” 

provision, nor did he recognize its ambiguity.  Id. at 1084.  As a result, the 

arbitrator did not consider other evidence of the parties’ intent.  Id.  The Eighth 

Circuit found that had the arbitrator contemplated the parties’ intentions, as 

informed by their tortured history, the result would have been different.  Id. at 

1084.  The intent was clear—the employee was put on the LCA because she had 

violated the unwritten rules.  Id.  All parties who signed the LCA did so with the 

understanding that the employee’s attendance record and alcohol abuse was 

problematic.  Id.  Notably, the arbitrator failed to quote the relevant contract 

language in his analysis of the dispute or articulate support for his interpretation.  
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Id. at 1087.  Because the arbitrator’s interpretation contravened the parties’ intent, 

the award did not draw its essence from the LCA. Consequently, the court vacated 

the award.  Id. 

 Boise stands for the proposition that an arbitrator shows a manifest 

disregard for the law when he imposes an award in stark contrast to the plain 

language of the agreement and fails to discuss alternative relevant provisions.  In 

the present case, the League had a policy that spoke directly to the infraction at 

issue in this case:  as stated above, the NFL’s Game and Field Equipment Policy 

provides that “[i]f any individual alters the footballs, or if a non-approved ball is 

used in the game, the person responsible and, if appropriate, the head coach or 

other club personnel will be subject to discipline, including, but not limited to, a fine 

of $25,000.”  This provision unambiguously prescribes who can be sanctioned for 

ball-tampering infractions.  The Latin maxim expressio unius est exclusio alterius, 

or the inclusion of one is to the exclusion of others, informs on the interpretation of 

the provision.  Christensen v. Harris Cty., 529 U.S. 576, 583 (2000). The policy 

clearly indicates that the individual responsible for the infraction and, if 

appropriate, the “head coach or other club personnel” are subject to discipline.  

Nowhere in the policy does it provide that discipline can be imposed on players who 

are merely aware of the wrongdoing of others.  In addition, this policy was not 

dispersed to the players, but instead was included in materials sent to the 

executives.  The policy that clearly speaks to the alleged infraction at play does not 

provide any grounds for Mr. Brady’s sanctions.  The Commissioner completely 



	 39 

disregarded this provision and instead looked to an unrelated policy that does not 

speak to the allegations at hand.  The Commissioner not only imposed sanctions for 

an infraction that clearly was not included in the CBA, but additionally imposed 

them against an individual who would not have been subject to discipline under the 

policy, even if it were included in the CBA or otherwise made available to the 

players.  The Commissioner’s failure to address the clear, relevant provision that 

addresses the alleged infraction is a clear manifest disregard for the law and 

therefore vacatur is appropriate. 

CONCLUSION 

 This court should vacate the arbitration award because the Commissioner, 

acting as arbitrator of the dispute, exceeded his authority under the CBA by 

imposing greater culpability on Mr. Brady. Further, the Commissioner denied Mr. 

Brady’s motion to compel crucial evidence and was evidently bias towards one party 

of the dispute. The court should also vacate the award on the grounds that the 

Commissioner failed to address critical portions of the CBA when deciding the 

Article 46 appeal. Petitioner respectfully requests this Court reverse the decision of 

the Second Circuit Court of Appeals and vacate the award imposed by the 

Commissioner. 

 
 

/s/ Petitioners Team 54  
Respectfully submitted, 
Counsel for Petitioners 


